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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge Jerrell R Davis at the
conclusion of a hearing held in this case on Novenber 3, 1993.1
In that decision, the |law judge affirned the Admnnistrator's
order revoking respondent's airline transport pilot certificate

based on his admtted felony drug conviction, and his failure to

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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di scl ose that conviction on two applications for airnman nedical
certification, in alleged violation of section 609(c) of the
Federal Aviation Act and 14 C.F.R 67.20(a)(1).2? For the reasons
di scussed bel ow, respondent’'s appeal is denied and the initial
deci si on uphol ding the revocation is affirned.

Respondent was convicted, on June 13, 1985, of aiding and
abetting in the possession with intent to distribute marijuana,

in violation of 21 U.S.C. 841(b)(1)(c) and 18 U.S.C. 2(a).?

2 Section 609(c) of the Federal Aviation Act (49 App. U.S.C.
1429(c)) [now recodified as 49 U S. C. 44710(b)] provided, in
pertinent part:

(c)(1) The Adm nistrator shall issue an order revoking
the airman certificates of any person upon conviction
of such person of a crine punishable by death or

i nprisonment for term exceedi ng one year under a State
or Federal lawrelating to a controlled substance
(other than a law relating to sinple possession of a
controll ed substance), if the Adm nistrator determ nes
that (A) an aircraft was used in the comm ssion of the
offense or to facilitate the comm ssion of the offense,
and (B) such person served as an airman, or was on
board such aircraft, in connection with the conm ssion
of the offense or the facilitation of the comm ssion of
the offense. The Adm nistrator shall have no authority
under this paragraph to review the issue of whether an
airman violated a State or Federal lawrelating to a
control |l ed substance.

Section 67.20(a)(1) provides as foll ows:

8 67.20 Applications, certificates, |ogbooks, reports, and
records: Falsification, reproduction, or alteration.

(a) No person may nake or cause to be made --
(1) Any fraudulent or intentionally fal se statenent on any
application for a nedical certificate under this part.

8 Al'though he pled guilty to a charge of aiding and abetting
in the possession with intent to distribute | ess than 50
kil ograns of marijuana, the record in this case establishes that
respondent’'s of fense actually involved transporting over 1,400
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Respondent admitted his conviction, but denied that he served as
an airman and was aboard the aircraft which was used to conmt or
facilitate this crine. Nonetheless, the Adm nistrator
established at the hearing -- through the testinony of three | aw
enforcenment agents directly involved in apprehendi ng respondent
and his crimnal co-defendants, and several corroborating
docunent ary and phot ographic exhibits -- that respondent was
i ndeed on board the Piper Navajo aircraft which was used to
transport marijuana from Mexico into the United States, and that
he nost likely was the pilot-in-command of that drug-running
flight. Thus, stating that he was "overwhel m ngly convi nced" by
the Admnistrator's essentially unrebutted evidence, the | aw
j udge concl uded that section 609(c) nandates revocation of
respondent's pilot certificate.

Regarding the falsification charge, respondent admtted that
on two nedical applications he filled out after the drug
convi ction here at issue® he answered "no" to item 21w, which
asks whether the applicant has a "record of other [non-traffic]
convictions." He denied, however, that those answers were
fraudulent or intentionally false. But the | aw judge indicated
that, in light of respondent's failure to testify on this point,
he had no choice but to conclude that those incorrect answers
were fraudulent or intentionally false, in violation of 14 CF. R

(..continued)
pounds of marijuana.

* The applications for medical certification were dated July
5, 1985 (less than one nonth after respondent's conviction) and
August 11, 1986.



67.20(a)(1).

On appeal, respondent pursues a host of argunents and
def enses, alnost all of which were unsuccessfully raised before
the | aw judge, and none of which are persuasive.

Several of respondent's argunents are based on the | ength of
ti me which passed between February 1987, when the Adm ni strator
first learned of respondent's 1985 conviction, and his initiation
of this enforcement action sone five years later.> Specifically,
respondent argues that this action is barred by: 1) the five-year
statute of limtations contained in 28 U S.C. 2462, pertaining to
"enforcenent of any civil fine, penalty, or forfeiture"; 2) the
equitable principle of estoppel, in that the Admnistrator failed
to take emergency action as allegedly required by agency policy,?®
and al so i ssued respondent additional type ratings after |earning
of the conviction; 3) our stale conplaint rule (49 C. F. R
821.33); 4) the doctrine of |aches; and 5) an internal FAA
menor andum suggesting that a special enforcenent effort focus on
drug-rel ated convictions occurring after a so-called "cutoff
date" of January 1, 1986.

The Adm ni strator does not attenpt to explain his five-year
delay in initiating this enforcenent action. He correctly

argues, however, that this delay does not mandate di sm ssal of

> A notice of proposed certificate action was issued in
February 1992, and the order of revocation, which | ater served as
the conplaint in this proceeding, was served in July 1993.

® The Adnministrator's use or non-use of his energency
authority is a matter we do not review. Adm nistrator v.
Borregard, NTSB Order No. EA-3863 (1993).
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the case for any of the reasons cited by respondent.’” The five-
year statute of limtations in 28 U S.C. 2462 is inapplicable
because this revocation action does not involve the enforcenent
of a "civil fine, penalty, or forfeiture.” 1t has |Iong been
recogni zed that certificate revocation is a renedial sanction.?
Nor is the Adm nistrator estopped from pursuing this action
because he issued respondent additional type ratings, since the
Adm nistrator's allegation that respondent |acks the care,
judgnent, and responsibility required of a certificate holder is
unrelated to his technical qualifications. W have held that the
only statute of Iimtations, legal or equitable, that is
applicable to these renedial proceedings is our own stale
conplaint rule.® And that rule does not foreclose the
Adm nistrator's pursuit of this case since it raises a legitimte

0

i ssue of lack of qualifications.' Al though we have recogni zed

"W note that all of these tineliness argunents were
rejected by the | aw judge and the Board in Adm nistrator v.
McDani el , NTSB Order No. EA-4189 (1994). The full Board's
decision in that case was not issued until after briefing was
conpleted in this case.

8 Specht v. CAB, 254 F.2d 905 (8th Cir. 1958); Admi nistrator
v. Kolek, 5 NISB 1437 (1986), aff'd, Kolek v. Engen, 869 F.2d

1281 (9th Gr. 1989).

°® Addministrator v. MDaniel, at 3. See also Adnministrator
v. Anderson, citing Admnistrator v. King, 4 NISB 1311, 1312
(1984) (Admnistrator's authority to revoke a certificate and the
Board's authority to review that action derive from section 609
of the Federal Aviation Act and are not subject to any tine
[imtation).

10 Both respondent's drug conviction and his falsifications
are matters which inplicate a lack of qualifications. See
Adm ni strator v. Derrow, NTSB Order No. EA-3590 (1992);
Adm nistrator v. Adler, NISB Order No. EA-4048 (1993); and
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the potential availability of |aches as a defense, that defense
cannot succeed unl ess the respondent nmakes a show ng that he
suffered actual prejudice to his defense as a result of the
del ay. ! Respondent made no such showi ng.

As for the internal FAA nenorandum proposing a January 1,
1986 "cutoff date" for convictions, we have previously rejected
the notion that the Adm nistrator or the Board is in any way
bound by the contents of this internal memorandum '? Moreover
we note that in subsequently-published statenents of agency
policy, the FAA in fact adopted an earlier "cutoff date" of
February 17, 1984 (well before respondent's conviction).*® And
furthernore, as wth many of respondent's argunents in this case,
his line of reasoning ignores the fact that neither the
Adm ni strator nor the Board has any discretion to forego
revocati on under section 609(c), as that statute requires
certificate revocation in cases, such as this, where a respondent
served as an airman or was on board an aircraft which was used in

the comm ssion of a felony drug of fense.

(..continued)
Adm ni strator v. Shrader 6 NTSB 1400 (1989).

1 Administrator v. Shrader, 6 NTSB 1400 (1989).

2 Administrator v. MDaniel, NTSB Order No. EA-4189 at 4
(1994); Admnistrator v. Sue, NTSB Order No. EA-3877 at 5, n.4
(1993).

13 See the discussion in Administrator v. Bakhtiar, NTSB
Order No. EA-4082 at 4-5 (1994). NMbreover, as noted in Bakhtiar,
the FAA specifically reserved the prerogative to take action in
aggravat ed cases that fell outside the tine period.
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Respondent also clains that the |aw judge erred i n uphol ding
the revocation under section 609(c) of the Federal Aviation Act
for several additional reasons. First, he asserts that the
Adm nistrator is bound by the terns of the conviction itself and,
because there is no | anguage in the conviction indicating that
respondent was on board an aircraft used in the comm ssion of the
of fense, the Adm nistrator was barred fromattenpting to prove
this fact, and the |law judge erred in admtting exhibits and
testinmony on this point. Respondent has m sconstrued the
statute. Wiile section 609(c) does preclude the Adm nistrator
fromreviewng "the i ssue of whether an airman violated a .
law relating to a controlled substance" (i.e., the validity of
the conviction itself), it explicitly contenplates that the
Adm nistrator wll determ ne whether an aircraft was used in the
commi ssion or facilitation of the offense, and whether the airman
"served as an airman, or was on board such aircraft, in
connection with the comm ssion [or facilitation] of the offense.”
These facts are comonly proved, as they were in this case,
t hrough the testinony of |aw enforcenent agents, indictnents,
and ot her docunents underlying the crimnal conviction.

Accordingly, since it was entirely proper for the

Adm nistrator to introduce evidence of respondent's presence on

Y We have held that allegations in the indictnent which
i ndicate that the respondent was an airman or was on board an
aircraft used in the comm ssion of a drug offense constitute
sufficient prima facie proof on that point. Adm nistrator v.
Serra, NTSB Order No. EA-3938 at 4 (1993); Adm nistrator v.
Beahm NTSB Order No. EA-3769 at 4 (1993).
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board the aircraft used in the comm ssion of the drug offense in
order to show a violation of section 609(c), respondent's
argunment that this constituted inperm ssible evidence of
vi ol ations not charged in the conplaint (specifically 14 CF. R
91.19(a) and 61.15(a)), nust also fail.

Nor is there any doubt that the Adm nistrator's evidence
establ i shed that respondent was in fact on board the aircraft
whi ch was used to transport sone 1,400 pounds of marijuana from
Mexico into the United States. The testinony of the U S. Custons
agent who arrested respondent, and two ot her | aw enforcenent
officials involved in the year-long investigation and
surveillance which cul mnated in respondent's arrest,
unequi vocal |y established that respondent was in the pilot's seat
of the aircraft during the drug-running flight.

Respondent makes much of the fact that he was not actually
seen to enmerge fromthe aircraft at the dry | ake bed where the
marij uana bal es were off-|1oaded into trucks, and that none of the
three | aw enforcenent agents who testified personally field-
tested the bales to conclusively determ ne that they were
marijuana.® It is undisputed, however, that imediately after
the bales were off-loaded, the aircraft flew fromthe dry | ake

bed to a nearby airport where respondent was apprehended as he

1> Respondent's arguments in this respect seemto be based
on an incorrect assunption that the Adm nistrator was required to
prove these facts beyond a reasonabl e doubt. However, the
appl i cabl e standard of proof in our admnistrative proceedings is
"a preponderance of the reliable, probative, and substanti al
evidence." 49 C.F.R 821.49(a).
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exited fromthe pilot seat of the aircraft. |In addition, there
was unrebutted testinony that odor and debris in the aircraft at
the time of respondent’'s arrest was consistent with that of
marijuana, and al so that the bales which were off-loaded fromthe
aircraft were in fact field-tested by qualified personnel and
found to be narijuana.!®

Respondent further argues that section 609(c) does not
require revocation in this case because, according to respondent,
he was convicted only of "sinple possession” of marijuana. This
argunent is specious. Wile it is true that section 609(c)
specifically excludes fromits coverage convictions for "sinple
possession of a controlled substance,” respondent's conviction
was clearly not for "sinple possession.” He was convicted of
"aiding and abetting in the possession with intent to distribute
marijuana,” in violation of 21 U S. C 841(b)(1)(C and 18 U S.C
2(a). (Exhibit C1, Second Superseding Information, and C 2,
Judgment and Probation/ Commitment Order, enphasis added.)?'’

Finally, with regard to the falsification charge, respondent

argues that the violation cannot stand because of United States

6 Al t hough respondent clainms that these facts could not
have been established w thout inproper questioning by the | aw
j udge, we note that the record contains anple support, even
w t hout the answers to the chall enged questions. Moreover, we
di sagree that there was anything inproper in the | aw judge's
questioning of these wtnesses. W have considered all of
respondent’'s allegations of |aw judge bias and inpropriety, and
find themto be conpletely neritless.

7 "Sinpl e possession" is dealt with in another section of
the United States Code (21 U S.C. 844). Respondent was not
charged with violating this section
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v. Manapat, 928 F.2d 1097 (11th Cr. 1991), in which the Court
held, in a 2 to 1 decision, that the question here at issue
(question 21w) was so fundanental |y anmbi guous as to preclude a
conviction under 18 U S.C. 8§ 1001 as a matter of law.  However,
we have al ready expressed our disagreenent with the majority's
conclusion in that case, and indicated that in our viewthe
guestions relating to traffic convictions and ot her convictions
are not confusing in any respect that would |likely cause persons
of ordinary intelligence to entertain any genui ne doubt as to

their neaning. Admnistrator v. Barghel ane and Sue, NTSB O der

No. EA-3430 (1991). We further stated that we do not consider
the holding in Manapat to be controlling in our certificate
proceedi ngs, and we will continue to rely on our |aw judge's
determ nations as to whether a particular respondent's false
answer in response to those questions was deliberate or intended
to deceive. 1d.'® Despite respondent's stated di sagreenent

wi th our holding in Barghel ane and Sue, we see no reason to alter

our position on this point.
In light of respondent's failure to offer any expl anation
for his incorrect answer to question 21w on the nedi cal

applications, and our holding that a fal sel y-answered nedi cal

8 I'n upholding a certificate revocation based in part on a
charge of intentional falsification, the Ninth Crcuit has
recogni zed (as the Manapat majority itself pointed out) that
Manapat speaks only to crim nal prosecutions, and does not
preclude certificate actions, such as this one, based on an
applicant's fal se statenents on an application for nedical
certification. Sue v. NISB, No. 93-70456, slip op. at 5 (9th
Cr. Sept. 20, 1993).
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application constitutes sufficient circunstantial proof of a
respondent's intent to falsify,' the |aw judge properly affirned

the falsification charge.

ACCORDI NGY, IT I S ORDERED THAT:
1. Respondent's appeal is denied;
2. The initial decision is affirmed; and
3. The revocation of respondent's pilot certificate shal
comence 30 days after the service of this opinion and order.?

HALL, Chairman, LAUBER, HAMVERSCHM DT and VOGT, Menbers of the
Board, concurred in the above opinion and order.

19 Administrator v. Juliao, NTSB Order No. EA-3087 (1990).

20 For the purpose of this opinion and order, respondent
nmust physically surrender his certificate to an appropriate
representative of the FAA pursuant to FAR § 61.19(f).



